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Disclaimer 
DigiPro	Media	does	not	provide	legal	advice	or	representation	
to	 any	 individual	 persons	 or	 Association	 members.	 	 DigiPro	
Media	 goes	 to	 great	 lengths	 to	 ensure	 the	 information	 it	
provides	 is	 accurate	and	useful,	 but	 strongly	 recommends	all	
persons	obtain	professional	advice	and/or	legal	representation	
which	is	appropriate	to	their	particular	situations.		



PRESENTER: SHANE SWILLEY 

Shane is a partner in the labor and employment group of Cosgrave 
Vergeer Kester LLP.  Shane provides clients with advice and counsel 
on personnel matters, HR investigations, company policies and 
procedures, employment agreements, and compliance with 
employment laws. He also litigates claims of discrimination, 
retaliation, wage-and-hour violations, and violations of other 
employment laws before administrative agencies, in arbitration, and 
in state and federal court. In 2012, 2013, 2014, 2015, and 2017 he 
was listed in Oregon's Super Lawyers as a Rising Star for labor and 
employment law. 
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PRESENTER: AARON GOLDSTEIN 

•  Business Analyst, ADA Digital Accessibility Specialist, and 
Executive Assistant at DigiPro Media  

•  Employed at DigiPro Media for over 2 years 

•  Worked with and educated dozens of clients on the 
nuances of digital accessibility and becoming ADA web 
accessibility compliant.  

•  Knowledgeable about the standards and regulation 
revolving around this issue and extremely familiar with 
DigiPro Media’s numerous accessibility SaaS solutions.  

4 



ADA COMPLIANCE ON THE INTERNET 

What is Accessibility Compliance? 

Why Does it Matter to my Business? 

How Can My Business Mitigate Risk? 



WHAT IS ADA 
WEB 

ACCESSIBILITY 
COMPLIANCE? 

UNDERSTANDING 
DIGITAL 
COMPLIANCE WITH 
THE ADA 



•  A website is “accessible if it 
can be successfully accessed 
and navigated by all people, 
regardless of disability or 
impairment. 

 
•  How do blind people use 

computers? 

What is an “Accessible” Website? 



THE LAW: 

Title III of the Americans With Disabilities Act (ADA) 

• Prohibits discrimination on the basis of disability in “places of public 

accommodation.” This statute pertains to: 

• Hotels, restaurants, bars, retail stores, etc. 

• Applies to all private entities who own, lease, lease to, or 
operate a “place of public accommodation” 



THE LAW: 
Title III of the Americans With Disabilities Act (ADA) 

•  A place of public accommodation is required to provide “auxiliary aids and services” that are 
necessary to ensure equal access to the goods, services, facilities, privileges, or accommodations that it 
offers… 

•  …unless an “undue burden” or a “fundamental alteration” would result. (specific to architectural 
interpretation) – we are not aware of any successful use of this argument pertaining to web. 

•  This obligation is meant to assist individuals with disabilities such as vision, hearing, or speech 
impairments, that substantially limit the ability to communicate.  

•  However, this obligation also applies to all groups and conditions listed under the ADA 
including epilepsy, dyslexia, and many other groups whose consumption of information 
may be impacted by the accessibility of a website – this includes any video content, 
interactive content, or other content which may trigger or impact a disabled individual’s 
condition 



THE LAW 

•  ADA regulations do not explicitly address website accessibility requirements or 
standards: 

•  The responsibility for compliance with the law falls upon the American 

business owner. 

•  BUT regulations list of “auxiliary aids and services” that must be provided include 

“accessible electronic information technology” 

•  This has been interpreted by the courts to apply to web and mobile sites 



WHY DOES IT 
MATTER TO 

MY 
BUSINESS? 

THE BUSINESS CASE 
FOR BECOMING 
ACCESSIBILITY 
COMPLIANT 



SURF-BY-LAWSUITS 
•  A new & hip way to extort businesses! 
•  Serial plaintiffs (about 14 career) and knowledgeable ADA attorneys use 

code scanning software to find accessibility errors on a business's site 
•  Surf from website to website discovering errors and sending out lawsuits – 

similar to drive by plaintiffs utilizing google earth to find ADA infractions 
•  Some plaintiff attorneys have sent dozens or even hundreds of template 

accessibility lawsuits over the course of a few years  
•  We have found that plaintiff attorneys have tried far more web 

accessibility cases than defense attorneys 
•  Due to ADA Title III provision, lawyers are entitled to attorney's fees for 

winning cases 
•  Very profitable business model for professional ADA attorneys 



SURF-BY-
LAWSUITS 



•  The volume of ADA digital accessibility 
litigation continues to accelerate dramatically 

•  The number of lawsuits filed in federal court 
increased 210% YoY in 2017 and 177% YoY 
in 2018. 

•  That number is expected to triple in 2020 

•  The number of plaintiff firms continue to 
expand 

•  More and more states are affected by this 
phenomenon each year 

A GROWING 
TREND 



NO END IN SIGHT 

The federal government has 
offered no official guidelines on 

how the ADA applies to 

websites. This inaction has 

created a lot of uncertainty in 

the federal court system. 



ADA Compliance on the Internet 



DOMINO’S PIZZA 

•  Sued in 2016 by Plaintiff Guillermo Robles 

•  Plaintiff brings civil rights action against Defendant for failure to 
design, construct, maintain, and operate its website to be fully 
accessible to and independently usable by Plaintiff and other blind 
or visually-impaired people 

•  Plaintiff Demands Domino’s removes barriers to website for 
individuals with disabilities  

•  In 2017, District Judge S. James Otero dismissed Robles’ lawsuit.  

•  Judge Otero held that ADA Title III does not specifically apply to 
the internet… 
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DOMINO’S PIZZA 

•  In 2019 the Ninth Circuit Court of Appeals in 
California overturned Judge Otero’s decision 
and ruled in favor of the plaintiff. 

• Domino’s pizza has now petitioned the supreme 
court to way in on the matter. 

•  This is the first Digital Accessibility lawsuit to be 
potentially heard by the Supreme Court… 
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AFFECTED 
INDUSTRIES 



What about non-legal reasons to 
become ADA compliance? 
•  Drive Innovation: Accessibility features in products and services often solve unanticipated problems such 

as accurate indexing which can drive improved ranking, searchability, and usability 

•  Enhance Your Brand: Diversity and inclusion efforts are important to business success and are accelerated 

with a clear, well-integrated stance on accessibility 

•  Extend Market Reach: The global market of people with disabilities is over 1 billion with a spending 

power of more than $6 trillion 

•  Search Engine Optimization: Accessibility coding best practices can help to improve ‘sticky organic’ SEO 

•  Voice Enabled Search: Accessibility coding best practices optimize web and mobile content for voice 

enabled search effectively allowing you to ‘future-proof’ your business 

https://www.w3.org/WAI/business-case/ 



A MASSIVELY UNTAPPED MARKET 

•  The global market of people with disabilities is over 1 billion with a spending power of 
more than $6 trillion. Accessibility often improves the online experience for all users 

•  There are over 25 million visually impaired people in USA. 5 million people with 
hearing impairment - totaling over 30 million people 

•  Friends and family members of these people may also choose more ADA friendly 
locations and businesses 

•  Catering to this largely undervalued market can increase revenue and mean the 
difference for your business’s bottom line  



A MASSIVELY 
UNTAPPED 
MARKET 



SEARCH ENGINE OPTIMIZED 

Creating an accessible website allows your business to kill two birds with one stone: 
Many accessibility best practices will also vastly improve your website’s search engine 
rankings. Some SEO / Accessibility best practices include: 

 

•  Image alt-text 

•  Removal of broken links 

•  Page titles that describe page content accurately 

•  Reader friendly content with the most important information first 

 



VOICE ENABLED SEARCH 

Future proof your business by optimizing for voice enabled search:  

By now you are probably well aware of consumer devices such as the Amazon Alexa, 
Google Home, and many other voice enabled products. The future of internet access lies 
in voice commanded queries. By coding your website for accessibility, you can optimize 
for the rapidly approaching voice age. Many accessibility best practices may also 
optimize for voice command queries. 

 



THE RIGHT THING TO DO… 

Many experts have compared the recent push for web accessibility by the disabled 
community to a digital civil rights movement. Any time our culture makes strides towards the 
inclusivity of all people, we are creating a better society for future generations.  

Years from now, we will ask ourselves why we had never considered the rights of disabled 
internet users to freely and independently access information online.  

At DigiPro Media, we are deeply concerned by this issue, and we aim to make the internet 
a more inclusive place for all.  



FROM THE PLAINTIFF’S VIEW 

We believe that every person has the right to freely and independently access information 
online. For a disabled person, something as trivial as picking where to get lunch can be an 
extremely daunting task… 

Consider the following: 

•  You are visually impaired 

•  You would like to eat at a local restaurant that has good tasting food at an affordable 
price - your budget is limited as your primary income comes from your disability status. 

•  You use your phone to search for “restaurants near me,” and after choosing a website 
you go navigate to the restaurant's menu…  



FROM THE PLAINTIFF’S VIEW 



FROM THE PLAINTIFF’S VIEW 

•  You are unable to use the menu on the website and so you are forced to ask a friend, 
family member, or restaurant staff to read you the menu items and their prices to you so 
that you can decide what to eat. 

•  You do not have independence in this scenario 

•  You wish you would have stayed at home… 

•  Additionally, if you are the restaurant owner, you have now lost this person’s business… 

 



HOW CAN 
MY BUSINESS 
MITIGATE THE 

RISK? 

AVOIDING WEB 
ACCESSIBILITY 
LITIGATION 



WHAT ARE THE RISKS? 

•  ADA 

•  Private lawsuit – injunction; attorney fees; costs. 

•  DOJ action – injunction; civil penalty up to 
$55,000 for first violation, up to $110,000 for 
subsequent violations; damages for aggrieved 
person  

•  State Law 

•  Many states have implemented their legislation 
addressing web accessibility (such as California’s 
Unruh Act) 

•  Penalties related to web accessibility compliance 
vary by state and by the degree of the infraction 



AM I AT 
RISK?!? 

Most likely yes: 

Most websites have accessibility issues, even 

those built on the most common platforms like 

WordPress, Squarespace, or WIX. 



WCAG 2.1 and Section 508 
Ensure your website and its content is easy for anyone 
to understand. 
•  The Web Content Accessibility Guidelines (WCAG) are part of a series of web accessibility guidelines published by 
the Web Accessibility Initiative (WAI) of the World Wide Web Consortium (W3C), the main international standards 
organization for the Internet.  

•  Section 508 addresses legal compliance through the process of market research and government procurement and 
also has technical standards against which products can be evaluated to determine if they meet the technical 
compliance. 

•  There is nothing in Section 508 that requires private web sites to comply unless they are receiving federal funds or 
under contract with a federal agency. Commercial best practices include voluntary standards and guidelines as 
the World Wide Web Consortium's (W3C) Web Accessibility Initiative (WAI). 



Accessible Design Principles 
Ensure your website and its content is easy for anyone 
to understand. 
•  Page titles that describe page content accurately 
•  Reader friendly content with the most important information first 
•  Use of Alt-Tags on images to make them more informative 
•  Internal and external link descriptions that are descriptive and more meaningful 
•  Text labels on buttons and form fields to give the user information on what to do 
•  Pages and navigation built in ways that people can navigate without the use of a 

keyboard 
•  Accessible human validation on Web forms (Captcha) 



Is there an alternative to making your 
website accessible? 

•  If you provide an “equivalent” alternative means of accessing the goods and services 
available on the website  

•  A 24-hour staffed phone service that can provide all of the same information and 
services that your website provides may be sufficient 



How to avoid litigation? 

•  Start your journey towards accessibility as soon as possible.  
•  Engage digital accessibility expert to audit website. 

•  Prioritize screen reader user and closed captioning issues 

•  Strive to meet WCAG 2.0 AA standard 

•  Alternatively, establish a 24/7 phone service with operators who can 
perform all functions and provide all information on website for users 
with disabilities.   

•  Publicize phone number on website and make sure screen reader 
can navigate to and read it 



How to avoid litigation? 

•  Require compliance with WCAG in contracts with vendors that provide 
software, development services, or content for website 

•  Train website team or web developer to make website accessible and 
maintain it 

•  Re-audit website regularly; more frequently using automated scans 

 



Shane	Swilley	
Partner	–	Labor	&	Employment	Group	
Cosgrave	Vergeer	Kester	LLP.	
swilley@cosgravelaw.com	
(503)	323-9000	
www.cosgravelaw.com	
	

Questions?	
Aaron	Goldstein	
Analyst	–	Executive	Assistant	
DigiPro	Media,	LLC.	
aaron@digipromedia.com	
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